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SMITH, CHIEF JUSTICE, FOR THE COURT:
1. The motion for rehearing is denied. The origind opinion is withdrawn, and thisopinion
is subgtituted therefor.
12. The Public Employees Retirement System [hereinafter PERS] appeds from anorder
entered by the Circuit Court of the Firg Judicid Didrict of Hinds County, Missssppi,

reversng the order of the Board of Trustees of the Public Employees Retirement System

[hereinafter PERS Board] which denied Annie L. Stamps's dam for disability benefits. Stamps



then appedled to the circuit court and was granted relief. PERS appeds, seeking this Court’s
review of the opinion and order of the circuit court, and Stamps cross-appeds.

FACTSAND PROCEEDINGS BELOW
113. Annie Stamps was employed by Jackson Public Schools as a teacher for twenty-seven
and three-fourths (27 and 3/4ths) years, before ending her career in December 1999. Stamps
taught kindergarten for her lagt five years and had adso taught the 4th and 6th grades. Stamps
was dighle for service retirement which, at the time of the hearing, the maximum benefit was
$1,850.82 per month. The maximum disdbility benefit, a the time of the hearing, wes
$2,600.34 per month.
14. On December 21, 1999, Stamps developed pan in her neck and sought medicd
atention from her internigt, Dr. John Pieklik. She then saw Dr. Carl Hunt, a chiropractor, on
several occasons due to her neck pain, and e returned to Dr. Pieklik, who suggested she have
a MRI peformed. On January 11, 2000, Stamps's MRI reveded a centra disc protrusion at
C2-3. Stamps was then referred, by Dr. Hunt, to Dr. Andre Solomon, who on January 18, 2000,
wrote and reported to Dr. Hunt that Stamps suffered an unusua large herniated disc a C2-3
extending down the back of the C3 vertebra, that was aso impressing upon the spina cord. Dr.
Solomon aso reported that Stamps aso had a small ruptured disc or spondylosis at C6-7. He
further recommended a myelography and then a surgica corpectomy to remove the disc and
aso afuson with plates and screws for sability of the L2-3 joint.
15. Dr. Solomon aluded to the fact that the cause of Stamps's injury is unknown. He noted
in his letter to Dr. Hunt that Stamps had an automobile wreck in the 1970's, in which she was

“propelled from the front seat to the rear seat and could have injured her neck but she



remembers low back pan” He then dates that al of the sudden, during the last week of
December, she developed neck pan, rigidity, and difficulty in movement. He further noted,
however, tha “[ghe has been improved by chiropractic manipulaion, yet problems gill exist.”
He explaned that dhe is a a definite risk “if her neck assumes certain podtions as this may
cause further damage to her spinal cord. She is mildly myelopathic and accordingly that can
worsen to the point of gpadticity and/or paralyss” Dr. Solomon recommended that “she
should undergo fird a myelogram to determine exactly the nature of the leson and the Stability
of the L2-3 joint and secondly it is dmogt certain that she will have to undergo a corpectomy
a C3 to remove this disc....” Badcdly, Stamps was diagnosed by Dr. Solomon as having a
large centrd herniated disc at the C2-3 leve that was compressng and flatening the thecal sac
and cord. Dr. Solomon noted that the small ruptured disc, or “at least some spondyloss....[a]t
this point and timeisinconsequentid....”

T6. On January 20, 2000, Stamps underwent the recommended myelogram, performed by
Dr. Steve Crawford, which confirmed the earlier diagnosis of Dr. Solomon. Then, on January
25, 2000, Dr. Wington Capel (a colleegue of Dr. Solomon's), a Jackson neurosurgeon, wrote
a oconaultative report in which he recommended a C3 corpectomy with C2-3 and C3-4
discectomies without graft reconstruction and anterior plating a C3-4. He further reported
that Stamps had a risk of junctiona disease since she dready had a borderline stenctic cand
digdly as wdl as degeneraive changes. On January 28, 2000, Stamps underwent the
recommended surgery by Dr. Capd a Centrd Missssppi Medicd Center. Following this

procedure, there is an expected decrease in range of motion in the neck . When Stamps was



discharged from the hospital on January 31, 2000, Dr. Capel’s only post-operative instructions
were for her to wear aneck brace and not engage in any contact sports.

q7. Stamps had an uneventful postoperative course and was subsequently released by Dr.
Capd in July 2000. Stamps did not make any complaints of exceptiond pan to her
neurosurgeon.  For example, ten days after surgery, Stamps is noted as “doing wel.” Smilarly,
gx weeks dafter surgery, Stamps only complained of “minimd arm pan’ and stated she was no
longer taking the narcotic medications that were prescribed to her.

18. On April 21, 2000, Stamps returned to Dr. Reklik, her treating internist, for follow-up
care after surgery. Dr. Pieklik noted that Stamps had “had a prolonged recovery from her spine
fudon. Seems to have a good attitude. She is on no medications” He then noted that he
wanted to see her agan in three months. On June 2, 2000, Stamps underwent a Surgica Spine
Ap La which was ordered by Dr. Capel for follow up purposes regarding the fusion or
corpectomy. The radiology report revedled that osteophyte formation was detected involving
C6/C7 and to a lesser degree involving C5/C6 and C4/C5. The report further stated that no
aubluxations, or anorma movements of one of the bones that compromise a joint, were
detected. However, the report specificaly stated that Stamps had “post operative changes and
cervica spondyloss”  According to Dr. Cape’s records and notes, there were no future
physca redrictions imposed upon Stamps.  Also, in her testimony before the Disability
Appeds Committee, Stamps admitted that the only restriction Dr. Capel gave her verbaly was
“no contact sports’ (as mentioned previoudy), and she further testified that adthough Dr. Cape

sad she could return to work, she, in fact, did not.



T9. Stamps returned to Dr. Feklik on July 31, 2000, and he stated that “[h]er main problem
is the fact that she had a cervica fudon 9x months ago and is due to see Dr. Solomon, |
believe, her neurosurgeon, towards the end of August. There will be consderation given to her
reurning to work as a kindergarten teacher. She enjoys a reatively decreased range of
motion.” It was aso noted that she “is having intermittent neck pain; she describes it as more
like atightness”
10. On Augugt 8, 2000, Stamps applied for PERS disability and indicated that she stopped
work on December 20, 1999. The following month, on September 8, 2000, PERS received
a “PERS Statement of Examining Physician” from Stamps's chiropractor Dr. Carl Hunt, who
dated that she suffered from the following:

The patient has degenerative athritis in the cervicad spine with a post-surgical

disc rupture and a lower cervica disc rupture that has not been surgicaly

treated. There is a gross loss of range of motion in the cervica spine, and the

cervica soine is weak and ungtable. The surgery worked wdl in reducing the

intense pan in the neck and am, however, the degenerative change (including

the disc rupture) has this patient unable to resume work activity.
Dr. Hunt's diagnosis was that the post-surgical cervica disc rupture was severe, yet Stamps's
prognosis was far. He aso stated that the cervical disc rupture (non-surgery) was moderate
and her prognoss was agan, far. He did recommend that she consult a M.D. about her
diabetes. However, an MRI of Stamps's cervical spine in March 2001 indicated “status post
anterior fuson from C2 to C4. Congenitdly narrow cand with associated early degenerative
disk disease a C4-5, C5-6, and C6-7 with an associated small left paracentrd C5-6

protruson.” This lat MRI of the lower back area comports with the records of the

neurosurgeons, Dr. Solomon and Dr. Capel, showing this to be “inconsequentid” at this time.



11. On October 25, 2000, Stamps received a letter from PERS that the Medicd Staff of
the Board of Trustees was requesting her to schedule a Functiond Capacity Evaluation
[hereinafter FCE]. Stamps reported for the exam as scheduled on November 14, 2000, at 8:30
am. a the Missssppi Methodist Rehahilitation Center. The referring physician was Dr. David
Collipp, and the exam was conducted by Lisa Poe, OTR/L. Po€'s report stated, regarding
Stamps's leve of cooperation, that “the dient demonstrated cooperative behavior; however,
dhe was sdf-limited with complaints of pain in dl weighted capacities” The report aso stated
“[i]t is fdt that the patient is capable of much more than she demonstrated; however, she was
sdf-limited with complaints of pan with most of these test items. True physicd abilities are
difficult to determine at this time as the patient is sdf-limited a alight level of work.”

12. On December 20, 2000, Stamps undewent a CT scan which was ordered by Dr. Louis
Saddler, a Canton internist.  This scan reveded the fuson a C2-C3-C4, degenerative disc
disease at C5-C6 and C-6-C7, and anterior bone spurring at C5-C6 and C6-C7.

113. On January 8, 2001, Stamps was informed by Frank Reedy, the PERS Executive
Director, of the Medicd Board's clams decison.! Ready dated that after a careful
examindion by the PERS Medicd Board, it was determined that there was insuffident
evidence to support her dam of inability to perform her duties as a teacher due to her medica

condition.

1 At the time Stamps s case was reviewed, the members of the Medical Board were:
Dr. David Richardson, Dr. Mack Addison, and Dr. David Collipp.
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14. Stamps timdy appeded to the PERS Disdbility Appeals Committee on February 20,
2001. Jugt two days later, she was notified by the Socid Security Adminigtration that she had
been approved for disability payments with a disability onset date of December 1, 2001.

15. Towards the end of February, Stamps went to see Jackson neurosurgeon Dr. Adam
Lewis for a post-operative check-up. She stated during her Disability Appeds Committee
hearing that dthough Dr. Capel told her to come back in one year to “double-check and see if
the hardware was dill there,” she went to see Dr. Lewis, a Jackson neurosurgeon, instead. On
February 28, 2001, Dr. Lewis wrote Dr. L.C. Tenin and sad that Stamps “continues to
complain of headaches and limited range of motion of the cervical spine.” He aso said that
fledon and extenson were aso dgnificantly limited due to spasm. He did say, however, that
the caervicd spine x-rays, performed after completion of surgery, “show good aignment of the
cervicd soine and good postion of the bone graft and cervicd plate” He said he prescribed
her Skelaxin to dleviale the muscle spasms and if the symptoms were not sgnificantly
relieved, an MRI of the cervica spine would bein order.

16. On March 15, 2001, Stamps undewent the MRI of her cavical spine. Theresults
reported by Dr. Lewis noted that there was disc desiccation at the C4-5, C5-6, and C6-7
levels. No compression of the spinal cord was noted at any of these locations. The report also
stated that there were minimd posterior osteophytes, that again, did not compress the spina
cord. At the C5-6 leve, there was a small left paracentrd protruson. Findly, Dr. Lewis Stated
that the spind cand was congenitdly narrow. Dr. Lewis dtributed the limited range of motion
to spasm and recommended physicd therapy and Skelaxin. It appeared to be a relatively typica

checkup. Stamps did not complain of any exceptiond pain, and Dr. Lewis noted nothing



serious.  Further, Dr. Lewis did not place any physca redrictions on her. During her
tetimony at the hearing and in response to whether or not he gave her any redrictions, Stamps
stated, “he just basicaly told me to rest ... | guess to stay the same as | was doing, the
regrictions| had, | guess”

17. On dly 5, 2001, Dr. Temnin completed the PERS “Statement of Examining Physician.”
He reported that her principad diagnoss was cervical myeopathy and her secondary diagnoses
were Type |l Diabetes and moderate depression. He said her condition was “expected to
deteriorate over time” He dso sad that at the time, she had a 0% range of motion of the
cervicd soine, and her pemanent partid imparment rating was 25%. She was restricted to
prolonged danding, gtting less than two hours, lifing less than five pounds, driving, and
pushing or pulling.

18. On Augus 6, 2001, Stamps was afforded a hearing before the Disability Appeds
Committee.  The committee members were Drs. David Duddleston and Mary Meeks, with
Specid Assgant Attorney Generd Anita Clinton Craig as the Hearing Officer.  Severd
employees of the Jackson Public School Didrict accompanied Stamps to the hearing. Dr.
Michdle King, the principd a Watkins Elementary School, knew Stamps from 1996-1999.
During this time, Dr. King was the Asssant Principd at Raines Elementary School where
Stamps taught kindergarten.  Dr. King, dong with Gerilyn Thomas, a retired school principd,
Sharon Applewhite, an assistant teacher who worked with Stamps, and Gail Jussdley, who taught
in the same classroom as Stamps, dl tedified that Stamps was an excdlent teacher.  More
importantly, none of Stamps's witnesses could testify about her ability to fulfill her duties as

a teacher dther before or after her diagnosis or surgery because she never returned to work.



Interestingly, Dr. King stated that Stamps could be moved to any other classsoom within her
certification. In other words, Stamps was not restricted to only teaching kindergarten.

119. At the hearing, Stamps tetified that she was a kindergarten teacher, but could not teach
anymore because she could no longer stoop or bend, was restricted in her movements, was in
pan, and a the time of the hearing, was “not very focused it seems sometimes and my
concentration. | can't do the job | was doing because I'm in pan..I can't do what
kindergarten-or what teaching requires me to do.” She blamed her lack of concentration on
dl the medication she was taking. At the time of the hearing, she was taking Ultram, Skelaxin,
Lorazepam, Tylenol Arthritis and occesondly Remeron.  She sad she takes the Ultram
gengdly, two to three times a day or every Sx hours. She said that “when I’'m a home | try to
do something to hdp me or jus relax or lay most of my day.” She aso denied having ever
been to apain specidigt.

920. Upon observation by the Committee of Stamps's ability to move her neck and head in
a leest a 45 to 50 degree angle from side to side and her ability to look down to read
documents, Stamps was asked to explain how this hindered her teaching. She tedtified that she
was responsble for children on the playground and in the cafeteria. She further stated that
dthough she had not been offered another job, she had not asked for one either. She said that
even if she had been offered a fifth grade job, she might ill have to physcdly intervene with
larger students, and she was undble to do this. Stamps dso tedtified that she continued to drive,
but only for short distances and only if someone is with her because she cannot turn her neck

eadly. She gtated that she does no housework and only light cooking.



121. The Disaility Appeds Committee, in a very thorough recommendation presented to
the Board of Trustees, after going through the medicd information submitted into the record
and ligening to testimony, determined as follows:

The Committee recognizes that with a neck fuson the paient does have
limitation of movement of the neck; however, Ms. Stamps moved her neck
frequently and gedticulated with her head during the hearing, demondrating a
range of movement from 45 to 50 degrees laterdly without signs of pain. She
was able to get in and out of the char without difficulty. She had no trouble
reading from her seated postion and her grooming, including her hair, was very
good. Ms. Stamps testified that her pain level was 8 out of 10, but she did not
appear to be in this extreme pain at any time during the hearing. Ms. Stamps
tedtified that she sees Dr. Temnin for treatment of residua pan in her neck. The
records, however, show that she has seen Dr. Tennin seldom for pain. Only two
out of a total of four gopointments with Dr. Tennin contained in the record, did
she complain of neck and/or cervical pain. On November 18, 2001, she was
concerned about her mendrud cycde. On July 9, 2001, she complained of
headache and restlessness and the possibility of colon cancer. Ms. Stamps has
not sought and Dr. Tennin has not offered referral to a pain specidist. Ms.
Stamps did not complan of exceptional pan to the neurosurgeons who treated
her and has not been sent back to them for pain. Finaly, two separate therapists
noted that Ms. Stamps demonstrated ingppropriate pain behavior and low pan
tolerance.

There is no doubt that Ms. Stamps suffered from a cervica spine disease at C2-4
now datus post cervica vertebra resection and fusion of the neck as noted
above and this has resulted in some loss of mobility of the neck. This should
not, however, present any limitations for her job or redtriction of her job duties.
There is no evidence that this operation was unsuccessful. The lates MRI of the
lower spine shows ealy evidence of degenerative disease but this is not
considered by the neurosurgeons to be dehilitating at this time. Ms. Stamps
[sc] credibility as to the levd of pan she experiences is belied both by her
demeanor, her medica records, and her history of complaints.

In sum, the Disability Appeds Committee, having reviewed the record, including
additional documents submitted at the hearing, concludes there is not sufficient
objective medical evidence in the record to show that Ms. Stamps is unable to
perform the functions at her job or to support her dam of permanent disgbility.
The Disability Appeds Committee, therefore, recommends that the find
adminigtrative decison of the PERS Medica Board denying disability
retirement benefits be affirmed.

10



722. The question before the PERS Medicd Board, the Disability Appeds Committee, and
the PERS Board of Trustees was whether Stamps's dam met the Statutory requirements for
the receipt of a disability benefit. The Disability Appeds Committee made its recommendation
to the PERS Board of Trusteess The PERS Board of Trustees agreed with the Disability
Appeds Committegs findings and subsequently, on August 28, 2001, denied  disdhility
benefits.  Stamps filed an goped in the Circuit Court of the Firg Judicid Didrict of Hinds
County. The question before the circuit court was whether the decison of the Board of
Trustees was supported by substantiad evidence, was arbitrary  or capricious, or violated
Stamps's condiitutiond rights.  On September 9, 2003, the circuit court entered its opinion and
order reversng the Board's decison on the grounds that it was not supported by substantia

evidence. Accordingly, PERS appedled, and the case is now before this Court.

DISCUSSION
7123. PERS was established in 1953 to provide retirement and other benefits to covered
employees of the date, its politicd subdivisons, and instrumentdities. Chapter 299,
Mississippi Laws of 1952.
924. In addition to service retirement benefits, disability benefits are provided for members
who meet the datutory requirements for such benefits The two categories of disability
benefits avalale to PERS members are: (1) a regular disability benefit payable to members

who have a least four (4) years of creditable service and who become disabled for any reason,
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and (2) a hurt-on-the-job disability benefit, payable to members regardless of the number of
years of creditable service, where the member becomes disabled due to an injury occurring in
theline of duty. Miss. Code Ann. 88 25-11-113 to 114 (Rev. 2003).
9125. Applications for disability benefits are reviewed by the PERS Medica Board which
aranges and passes upon dl medicd examinations for disability purposes and reports its
conclusons and recommendations to the PERS Board of Trustees. Miss. Code Ann. § 25-11-
119 (Rev. 2003). Any person aggrieved by a determination of the PERS Medicd Board may
request a hearing before the designated hearing officer of the PERS Board of Trustees.
926. The Medicd Board intidly determines whether an individuad is permanently disabled
asthat term is defined under PERS law asfollows:
the inability to peform the usud duties of employment or the incgpacity to
perform such lesser duties, if any, as the employer, in its discretion, may assign
without materid reduction in compensation or the incepacity to perform the
duties of any employment covered by the Public Employees Retirement System
(8 25-11-101 et seq.) tha is actudly offered and is within the same generd
territorial work area, without materid reduction in compensation.
Section 25-11-113 further provides that:
in no event shdl the disility retirement alowance commence before the
termination of dstate service, provided that the medicd board, after a medical
examination, shal certify that the member is mentaly or physicaly
incepacitated for the further performance of duty, that such incapecity is likely
to be permanent, and that member should beretired . . .
Standard of Review
727. Rule 503 of the Uniform Rules Circuit and County Court Practice sets forth the

standard of review by the drcuit court on matters appealed from an administrative body such

as PERS. "This Court's sandard of review of an administrative agency's findings and decisions
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iswdl established.” Byrd v. Pub. Employees’ Ret. Sys., 774 So. 2d 434, 437 (Miss. 2000). "An
agency's conclusons mus remain undisturbed unless the agency's order 1) is not supported
by subgantid evidence, 2) is arbitrary or capricious, 3) is beyond the scope or power granted
to the agency, or 4) violates one's condtitutional rights.” (citing Sprouse v. Miss. Employment
Sec. Comm'n, 639 So. 2d 901, 902 (Miss. 1994)). I1d. See also Freeman v. Pub.
Employees Ret. Sys.,, 822 So. 2d 274, 278 (Miss. 2002).

928. Further, a reviewing court may not subgtitute its judgment for that of the agency
rendering the decison and may not reweigh the facts. Pub. Employees Ret. Sys. v. Dishmon,
797 So. 2d 888, 891 (Miss. 2001).

l. On Direct Appeal — Did the Circuit Court Err By Reversing the
PERS Decision to Deny Stamps Disability Benefits?

729. We conclude that the drcuit court did, in fact, err by reversing the PERS decision to
deny Stamps disability benefits because the PERS decison was supported by substantial
evidence, was not arbitrary and capricious, was made within the scope or power granted to
PERS, and did not violate Stamps's condtitutiona rights. Sprouse, 639 So. 2d at 902 (Miss.
1994). In Mississippi State Board of Accountancy v. Gray, 674 So. 2d 1251, 1257 (Miss.
1996), this Court held:

A reviewing court cannot subgtitute its judgment for that of the agency or re-

weigh the facts of the case. Chancery and Circuit Courts are held to the same

standard as this Court when reviewing agency decisons. When we find the

lower court has exceeded its authority in overturning an agency decison we will

reverse and reingtate the decision.

130. In order to qudify for a PERS disability benefit, Stamps was required to prove that the

conditions upon which she bases her clam are disabling and that the disability was the direct
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cause of her withdrawal from state service.  Stamps, as a damant, "has the burden of proving
to the medicd board and to the Appeds Committee that she is in fact disabled,” in an initid
goplication for disability benefits. Dishmon, 797 So. 2d a 893. "There is a rebuttable
presumption in favor of the action of an adminigrative agency and the burden of proof is on
the one chdlenging its action.” Freeman, 822 So. 2d a 280. (quoting Fulce v. Pub.
Employees’ Ret. Sys., 759 So. 2d 401, 404 (Miss. 2000)). Stamps did not meet her burden
because dthough she may have needed her surgery, she is dearly able but unwilling to return
to her job as ateacher. Her condition, a thistime is not debilitating.

131. The record dealy supports the order of the PERS Board of Trustees, which took into
consideration al of the medical evidence offered by Stamps.  Although the circuit court stated
that it conducted an “objective’ review of the record, we disagree. The circuit court, like the
Committee, noted that Stamps suffered a central disc protrusion at C2-3 and aso has disc
disease at the C5-6. However, unlike the circuit court, the Committee redlized that following
surgery, there is “an expected decrease in range of motion in the neck.” The Committee noted
that the loss of some mohility in her neck and surgery she underwent would not “present any
limitations for her job or redtriction of her job duties” Quite smply, as confirmed by the
folowing examples, the medicd evidence does not edtablish that Stamps's adlmets are
dissbling. Unlike Stamps's contention, she is capable of performing her work duties from a
medicd dandpoint. Therefore, she is not entitted to disability benefits from the State of
Missssppi.

1132. The drcuit court relied only on the subjective comments of Stamps, instead of pointing

to the objective evidence in the file to support a daim of disability. In its opinion, the circuit
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court reflected on the testimony offered by Stamps as to the conditions she suffered from as
wdl as the pan she experiences. The circuit court noted that Stamps has been to severd
phydcians as well as a chiropractor, Dr. Hunt, but Dr. Hunt is the only one who stated Stamps
was disabled. The circuit court also discussed the fact that Stamps underwent an FCE, yet it
neglected to comment on the results of the FCE. The circuit court dso did not reference any
of the reports of the neurosurgeons who treated Stamps. Again, this Court has held that the
weight given to the statements of a persona physcian is determined by PERS, and it is not for
the courtsto reweigh the facts. Dishmon, 797 So. 2d at 888.

133. The Committee, in its findings of fact, noted that Dr. Tennin placed severd restrictions
on Stamps. However, it was noted that the employer's statement of job requirements did not
include any of the activities restricted other than standing. It was further noted that one of
the witnesses from the school didrict tedtified that the postion did not require prolonged
danding. Also, Stamps did not return to the classsoom after the Chrigmas holidays, and thus,
the witnesses from the school did not actudly see her attempt to perform her job duties after
ghe dlegedly became too ill to work. Again, it is the duty of PERS to determine which reports
garner more weght than others. Byrd, 774 So. 2d at 438. This is exactly what the Committee
didinitsfindings of fact.

134. Stamps's tedimony is refuted by the medical documentation in the record. For
example, she tedtified that she “was told | had full blown athritis” She then went on to tegtify
that she did not recdl any redtrictions placed on her by her neurosurgeon (because there were
none). Later in her testimony, she stated that Dr. Capd told her not to engage in any contact

sports. Agan, she tedified that Dr. Capd told her that she has “full blown arthritis in” her
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neck. However, there are no medical records that support her statements regarding her having
“ful blown arthritis” She then said that after she went to see Dr. Lewis, he told her not to
make any changes.
1135. The drcuit court adso noted that Stamps had been approved for the receipt of disability
benefits by the Socid Security Adminidration. As this Court noted in Doyle v. Pub.
Employees Ret. Sys., 808 So. 2d 902, 907 (Miss. 2002), “PERS is not bound by any finding
of the Socid Security Adminigtration.”
136. Clearly, the Disability Appeds Committee premised its recommendation onthe
medica evidence in the record. On the other hand, the circuit court faled to explan how the
recommendation of the Committee was not supported by substantial evidence. We conclude
that the PERS decision is supported by substantial evidence and is thereby neither arbitrary nor
capricious.  The circuit court impermissbly reweighed the evidence in this matter and
subdtituted its judgment for that of the administrative agency. Therefore, the order of the
Board of Trustees should be reinstated and the decision of the circuit court reversed.
. On Cross Appeal-- Alternatively, Should Stamps's Case Should Be
Reversed and Remanded for a New Hearing Because She Was
Referred by Medical Board Member Dr. David Collipp to the
Mississippi  Rehabilitation Center, Where He Is a Medical
Director, for a Functional Capacity Evaluation in Violation of the
Mississippi Ethicsin Government Law?
137. Review in cases such as this are limited in scope as set forth in the PERS primary brief.
Stamps dleges that Dr. Callipp's referrd violated the Ethics in Government Law.  Further,

Stamps dleges that a due process corflict of interest exists because Dr. Collipp referred her

to a dinic where he is a “director.” Even if the dlegations were true, they do not fal under one
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of the three criteria set forth in Rule 5.03 of the Uniform Rules of Circuit and County Court
Practice, and it would not have violaed a <atutory or conditutiond right of Stamps.
Therefore, thisissue is without merit.
[11.  Alternatively, should Stamps's case be reversed and remanded for

a new hearing because the report of the Functional Capacity

Examination was hear say?
138. In her brief, Stamps correctly states that the Rules of Hearing Practice and Procedure
for PERS hearings provides that “formd rules of evidence shdl not apply.” PERS Regulation
42.
139. Stamps dso contends, as she did in the proceedings below, that the report of the FCE
that she was ordered to undergo is a report of a procedure not performed or interpreted by a
physcan. It was administered and written by Lisa Poe, who did not appear at the hearing for
cross-examination as requested by Stamps. However, since PERS does not have subpoena
power for its adminidrative hearings, it can only request that a person appear. Stamps is not
entitled to a cross examination of Poe.
140. Stamps further argues that according to Georgia-Pacific Corp. v. McLaurin, 370 So.
2d 1359 (Miss. 1979), this Court condemned the introduction of unsworn medical reports of
physcians in workers compensation cases. However, in 1998, the Court of Appeds stated
that the PERS law is separate and diginct from workers compensation law. Brinston v. Pub.
Employees Ret. Sys., 706 So. 2d 258, 260 (Miss. Ct. App. 1998). Therefore, a workers
compensation case should not be considered precedent for a PERS case. Moreover, to hold
that Stamps's right to due process has been violated, in the manner described, would render

every PERS hearing uncondtitutionad, as mentioned previoudy, because PERS does not have
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the power to subpoena witnesses. Similarly, it would dso place a great burden on the
camants, as they would have to produce doctors, therapists, and any other person who
produced a document the daimant introduces so that PERS would be able to cross-examine
the named person.
141.  Further, if the report of the therapist who conducted the FCE is hearsay, then the
reports offered by Stamps are hearsay aswdl. Thisissue iswithout merit.
V.  Alternatively, Should Stamps’s Case Be Reversed and Remanded
for a New Hearing and Miss. Code Ann. 8§ 25-11-120 Declared
Uncongtitutional Because it Does Not Allow Claimants Such as
Stamps to Take Depostions or Subpoena for Cross-Examination of
Individuals Such as the Author of the Functional Capacity
Evaluation?
42. Rule 5.03 of the Uniform Rules of Circuit and County Court Practice limits the scope
of review by this Court on gppeds such as this As discussed previoudy, review is limited to
a determination of whether the Board of Trustees decison was. (1) supported by substantia
evidence, or (2) was arbitrary or cegpricious, or (3) was beyond the authority of the Board to
make; or (4) violated a statutory or conditutiond right of Stamps. Dishmon, 797 So. 2d at

891; Davis v. Pub. Employees Ret. Sys., 750 So. 2d 1225, 1229 (Miss. 1999). 943.

Stamps suggests that the gpplicable PERS Rules of Hearing Practice and Procedure give
no discovery opportunities or the right to subpoena witnesses or documents. She argues that
because of this her due process rights were violated by the absence of the right to subpoena
in the PERS Rules of Hearing Practice and Procedure. Stamps's argument is problematic
because the Legidature did not provide satutory authority granting PERS subpoena power.

Adminidgrative bodies such as PERS “may not make rules and regulaions which conflict with,
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or are contrary to, the provisons of a datute, paticularly the Saute it is administering or
which created it.” Miss. Pub. Serv. Comm'n v. Miss. Power & Light Co., 593 So. 2d 997,
1000 (Miss. 1991).
144. Stamps cites a United States Supreme Court case that hdd that a clamant in disability
cases had the absolute right to cross-examine a physician when a subpoena had been sought.
Richardson v. Perales, 402 U.S. 389, 91 S.Ct. 1428, 1444, 28 L.Ed. 2d 842 (1971).
However, this case dso states that “a written report by a licensed physcdan who has examined
the damant and who sets forth in his report his medica findings in his area of competence
may be recelved as evidence in a disability hearing and, despite its hearsay character and an
absence of crossexamination may conditute subgtantial evidence supportive of a finding by
the hearing examiner adverse to the clamant....” Id.
45. Agan, cross-examination is not an absolute right in adminigtrative cases. Cent. Freight
Lines, Inc. v. United States, 669 F.2d 1063, 1068 (5th Cir. 1982). Adminidraive hearings
are not trids and are thereby not governed by the same rules which are applicable to courts of
law. United Cement Co. v. Safe Air for the Env't., Inc., 558 So. 2d 840, 842 (Miss. 1990).
Thisissue is without merit.
V. Alternatively, Should Stamps's Case Be Reversed and Remanded
for a New Hearing since Neither the PERS Medical Board or the
Disability Appeals Committee Followed the Mississippi Open
Meetings Law and since Parts of the Proceedings of the PERS
Medical Board Were Withheld from Stamps?
46. Stamps argues, as she argued in the proceedings below, that the hearing before the
Disability Appeals Committee and the proceedings before the Medicd Review Board violate

the Open Medings Law, Miss. Code Ann. 88 25-41-1 et seq. Stamps's clam is misplaced
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because the purpose of the hearing was to consder an goped of a denid of a disability clam
which was based on the documentation submitted and the tetimony dicited. The review
before the Medical Board was for the purpose of determining whether or not, based on the
documentation, the claimant met the requirements for the receipt of a disability benefit.
147. Stamps dso argues that there is substantiad evidence that her condition is disabling. She
dams that this evidence is not contained in the PERS Disability Appeas Committee decision
because the record falls to reflect if two of the members even participated in the decision of
her case. Quite obvioudy, the decison was by a mgority vote or otherwise, Stamps would not
have been notified thet her claim was denied.
48. Both the Medicd Board and the Disdbility Appeals Committee conducted thar
inquiries according to PERS guidelines. This Court has previoudy ruled that “. . . the
Commission [State Oil and Gas Board] is an adminidretive agency, not a court . . . It is a rare
day when we will reverse the Commisson for an action teken in the implementation and
enforcement of its own procedura rules” Delta Drilling Co. v. Cannette, 489 So. 2d 1378,
1380-81 (Miss. 1986). Further, “Board rules must afford minimum procedurd due process
which is (1) notice, and (2) an opportunity to be heard.” State Oil & Gas Bd. v. McGowan,
542 So. 2d 244, 248 (Miss. 1989). Clearly, Stamps was afforded due process required by law,
and the proceedings were properly conducted according to dstate law. This issue is without
merit.
VI.  Alternatively, Should Stamps's Case Be Reversed and Remanded
for a New Hearing since it is a Conflict of Interest for an Attorney
with the Attorney General’s Office to Serve as a Member of the

Disability Appeals Committee When the Attorney General is the
Statutory Legal Counsel to PERS?
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49. Stamps dams that because Anita Clinton Craig was employed by the Attorney Generd
of Missssppi as an atorney, and she was dso a hearing officer for the Disability Appeals
Committee, a conflict of interet was present. In her brief, as wdl as in her argument
presented in the proceedings below, Stamps dtates “[h]ere, the hearing officer Anita Clinton
Crag soldy authored a decison which afirmed the podtion of the agency, PERS, that her
employer, the Attorney Generd of Misssdppi, represents as satutory legd counsd.”  She
dams this is violdive of a rule of lav stated previoudy by this Court. This Court has stated
that “[gldminigrative proceedings should be conducted in a far and impartid manner, free
from any suspicion of prgudice or unfarness" Dean v. Pub. Employees Ret. Sys., 797 So.
2d 830, 837 (Miss. 2000) (ating McFadden v. Miss. State Bd. of Med. Licensure, 735 So.
2d.145, 158 (Miss. 1999)). No evidence exiss to substantiate Stamps's inference of having
been afforded a hearing that was not conducted in a “far and impartid manner, free from any
suspicion of prgudice or unfairness” 1d.

150. The presumption exists that hearing officers act with fairness and honesty. Harrison
County Sch. Bd. v. Morreale 538 So. 2d 1196, 1202 (Miss. 1989). Furthermore, in order to
overcome this presumption, there must be a showing of persond or financia interest on the
part of the hearing officer, or evidence of misconduct. Dampier v. Lawrence County Sch.
Dist., 344 So. 2d 130, 132-33 (Miss. 1977). Stamps does not even attempt to address or
overcome this presumption. Even o, this Court has plainly ruled that administrative agencies
are capable of performing multiple functions. This Court has stated "[t]his Court has rgected
the propodtion that adminidrative agencies cannot perform both invedigative and adjudicative

functions." Freeman, 822 So. 2d a 281 (dting McFadden v. Miss. Bd. of Med. Licensure,
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735 So. 2d a 158). "The combination in the same individud of . . . nonadjudicative functions
does not violate due process, provided the clamant's due process rights to a fair hearing before
an impartid adjudicator are otherwise protected.” I1d. Agan, there is no evidence to suggest
that Ms. Craig was not impatid. This Court has adso dated, in reference to an assstant
attorney generd being a hearing officer, “[t]hat office affords counsd to state agencies and we
see no conflict or suggestion of unfairness in this arrangement.” United Cement Co., 558 So.
2d at 842 (dting Frazier v. State ex rel. Pittman, 504 So. 2d 675, 691 (Miss. 1987); Miss.
Pub. Serv. Comm’n, 418 So. 2d at 784)). Therefore, Stamps's claim is without merit.
CONCLUSION

151. The record clearly supports the decison entered by the PERS Board of Trustees, and
its order is supported by subgtantial evidence. Stamps's clam for disability does not meet the
requirements for the receipt of a disdbility benefit under the laws governing the administration
of the Public Employees Retirement Sysem. The dircuit court impermissibly reweighed the
evidence in this matter and subgtituted its judgment for that of the Board of Trustees.
Therefore, on direct appead we reverse the judgment of the drcuit court, and we render
judgment reindating the denid of disability benefits by the PERS Board of Trustees We
affirm on cross-gpped.

152. ON DIRECT APPEAL: REVERSED AND RENDERED. ON CROSS-APPEAL.:
AFFIRMED.

WALLER AND COBB, P.JJ., CARLSON, DICKINSON AND RANDOLPH, JJ.,

CONCUR. EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J.,, NOT PARTICIPATING.
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